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PHILADELPHIA: 

CRISSY  &  MARKLEY,  NO.  4  MINOR  STREET, 

1846, 


Wednesday,  2 d  September,  1846. 


Dear  Sir  : — 

We  send  you  a  printed  pamphlet  containing  an  opinion  of 
Mr.  Binney,  on  the  subject  of  the  right  of  the  City  to  subscribe  to 
the  Pennsylvania  Rail  Road,  which  bears  date  the  14th  of  July  last, 
but  we  believe,  was  not  printed,  or  at  least  published,  until  about  the 
middle  of  August.  It  does  not  appear  for  whom  the  opinion  was 
prepared,  nor  at  whose  instance  it  was  printed :  We  send  you  also 
a  copy  of  the  U.  S.  Gazette  of  the  20th  of  August,  containing  a  com¬ 
munication  from  Mr.  Binney,  respecting  a  late  decision  in  the  coun¬ 
try,  on  the  subject  of  Municipal  Corporations.  Absence  from  the 
City  prevented  our  seeing  these  pieces  until  within  a  few  days. 

Will  you  be  good  enough  to  examine  them,  and  inform  us  at  your 
leisure,  whether  they  have  caused  any  change  in  the  views  expressed 
by  you  in  your  opinion  of  the  30th  June  last.  We  consider  the  sub¬ 
ject  of  so  great  importance  to  the  interest  of  the  City,  that  we  trust 
that  you  will  feel  no  professional  or  other  difficulty  in  the  way  of 
furnishing  us  with  an  answer. 

We  are,  Sir, 

Very  Respectfully, 

Your  obedient  Servants, 

Robert  Toland, 
Isaac  Elliot. 


Thomas  I.  Wharton,  Esq. 
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150  Walnut  Street, 

September  10  th9  1846. 

Gentlemen 

I  have  read  with  attention  the  elaborate  argu¬ 
ment  contained  in  the  pamphlet  which  you  have  sent  me,  and  the 
article  in  the  United  States  Gazette  of  the  20th  of  August  last. 

When  the  question  of  the  power  of  the  City  to  subscribe  to  the 
Pennsylvania  Rail  Road  was  submitted  to  Mr.  Sergeant,  Mr.  Pettit 
and  myself,  on  the  24th  of  June  last,  it  was  known  that  some  pro¬ 
fessional  gentlemen  entertained  doubts  in  respect  to  the  power  ;  but 
the  grounds  of  those  doubts,  and  the  particular  legal  objections  en¬ 
tertained,  had  not,  as  far  as  I  know,  been  laid  before  the  public.  We 
have  now  had  the  benefit  of  a  very  minute  examination  of  the  sub¬ 
ject,  and  of  an  argument,  which,  I  presume,  contains  all  that  is  to  be 
urged  in  opposition  to  the  authority  of  the  Corporation  in  respect  to 
this  subscription. 

I  have  considered  the  subject  carefully,  and  the  result  is  a  thorough 
conviction  that  the  opinion  given  to  you  on  the  30th  of  June  last,  was 
substantially  right,  and  that  there  is  no  solid  foundation  for  the  oppo¬ 
site  argument. 

I  state  to  you  my  own  remarks  and  conclusions,  merely.  Mr.  Ser¬ 
geant  is  out  of  town,  and  I  have  not  had  the  advantage  of  a  con¬ 
ference  with  Mr.  Pettit. 

A  considerable  portion  of  the  argument  in  the  pamphlet,  is  directed 
to  a  point  upon  which,  certainly,  no  reliance  was  placed  in  the  opinion 
prepared  for  the  Committee,  viz:  the  effect  of  the  Act  of  1846,  rela¬ 
ting  to  the  Pennsylvania  Rail  Road  Company,  upon  the  power  and 
capacity  of  the  City  to  become  subscribers  to  the  Stock  of  that 
Company. 

You  will  remember  that  the  clause  in  the  Act  of  1846,  was  ad¬ 
verted  to  at  the  close  of  our  opinion,  mainly  for  the  purpose  of  prov¬ 
ing  that  Corporations  were  within  the  purview  of  the  Legislature ; 
that,  there  was  at  least  no  general  disqualification  of  them ;  and 
that  certainly  if  there  was  nothing  expressed  or  implied  in  their  char- 


ters  to  the  contrary,  they  were  to  be  permitted,  like  natural  persons, 
to  become  subscribers  to  the  Stock 

Many  eminent  professional  persons,  however,  think  that  the  power 
given  by  the  Act  is  a  substantive  and  positive  one ;  and  that  the  in¬ 
tention  of  the  framers  of  the  Law  to  make  this  an  enabling  clause,  is 
manifest  from  the  structure  of  the  passage  and  the  strength  of  the 
language.  The  first  part  of  the  clause,  it  is  said,  confines  the  restric¬ 
tion  of  being  “  duly  qualified  ”  to  natural  persons,  and  individuals ; 
the  last  part  is  a  distinct  and  express  authority — “  and  it  shall  he 
lawful  for  all  such  persons,  and  for  all  firms,  co-partnerships,  and 
bodies  politic  and  corporate,  by  themselves,  or  by  persons  duly  au¬ 
thorized,  to  subscribe  for  shares  in  said  Stock and  the  case  cited 
from  3d  Greenleaf’s  Reports,  page  191,  is  said  not  to  be  applicable; 
because  the  language  of  the  two  Acts  of  the  Legislatures  of  Penn¬ 
sylvania  and  Maine,  is  essentially  different. 

I  have  nothing  to  do  with  this,  however,  at  present.  My  individual 
opinion  upon  the  point  is  different  from  that  just  stated,  and  always 
has  been  so.  It  is  not  material  for  the  inquiry  before  me,  whether 
that  opinion  is  right  or  wrong. 

I  agree  entirely  with  the  doctrine,  which,  indeed,  is  substantially 
stated  in  our  joint  opinion,  that  if  the  power  to  borrow  money  and 
lay  taxes  for  the  subscription  to  the  Pennsylvania  Rail  Road,  is  not 
to  be  found  in  the  Act  incorporating  the  City,  or  in  some  other  Act 
relating  to  the  City,  or  cannot  be  implied  from  a  fair  construction  of 
those  Acts,  it  does  not,  at  present,  legitimately  exist ;  and  that  if  the 
subscription  be  important  for  the  interests  of  the  City,  distinct  and 
express  authority  must  be  obtained  from  the  Legislature. 

Let  us,  then,  see  whether  the  opinion  heretofore  expressed,  founded 
upon  an  examination  of  the  Act  of  1789,  has  been  shaken  by  the 
argument  upon  the  other  side. 

1.  The  great  object  with  all  sincere  inquirers  into  the  bearing  and 
operation  of  particular  statutes  is  to  ascertain  the  intention  of  the 
Legislature.  If  that  is  clearly  stated  or  made  out,  there  is  an  end 
to  speculation  and  controversy.  Eut  such  are  the  defects  or  infirmities 
of  language,  that  the  meaning  intended  is  not  always  conveyed,  and 
that  there  may  arise  an  honest  difference  of  opinion  in  respect  to 
the  object  and  purpose  of  the  law-giver.  Various  rules  have,  from 
time  to  time,  been  adopted  in  respect  to  the  interpretation  of  Statutes. 
One  of  the  most  common  of  these  rules,  and  so  obvious  that  one  is 
almost  ashamed  to  state  it,  requires  us  to  look  into  the  previous  state 
of  the  law  upon  the  same  subject.  This  rule  is  especially  important 
in  the  construction  of  Acts  of  Incorporation,  professing  to  be  of  a 
supplementary  or  remedial  character. 


7 


Now,  in  the  opinion  given  to  your  Committee  it  is  stated  that — 
“  The  Act  of  1789,  having  been  avowedly  passed  to  supply  defects 
and  remedy  inconveniences  in  the  preceding  charter,  it  will  assist  our 
understanding  of  the  intention  of  the  Legislature  to  turn  back  to  the 
preceding  Constitution  of  the  City,  which  is  found  in  the  Charter  of 
William  Penn,  granted  on  the  25th  of  October,  1701.” 

This  proposition  has  been  denied  in  the  opposite  argument.  It  is 
suggested  to  be  a  misapprehension  to  suppose  that  the  Legislature 
of  1789  showed  any  intention  to  supply  or  remedy  defects  of  power 
under  the  Charter  of  1701 ;  and  it  is  afterwards  added,  “  Neither  do 
I  think  it  can  be  made  out  that  the  powers  of  legislation  under  the 
charter  of  1701,  were  a  whit  inferior  in  extent  to  those  given  by  the 
Act  of  Incorporation,”  &c. 

A  short  history  of  the  legislation  of  this  Province  and  Common¬ 
wealth,  in  respect  to  the  City,  prior  to  the  Act  of  1789,  will  serve  to 
show  which  of  these  conflicting  views  is  likely  to  be  most  correct. 

The  language  of  the  Charter  of  1701,  has  been  pretty  fully  stated 
already.  The  preamble  declares  the  object  of  the  Incorporation  to  be 
“  the  more  immediate  and  entire  government  of  the  said  Town,  and 
better  regulation  of  trade  therein .”  And  the  power  of  legislation  is 
given  in  these  terms: — 

“  And  to  make  (and  they  may  make,  ordain,  constitute  and  estab¬ 
lish,)  such,  and  so  many  good  and  reasonable  laws,  ordinances  and 
constitutions  (not  repugnant  to  the  laws  of  England  and  this  govern¬ 
ment)  as  to  the  greatest  part  of  them  at  such  Common  Council  as¬ 
sembled  (where  the  Mayor  and  Recorder,  for  the  time  being,  are 
to  be  always  present)  shall  seem  necessary  and  convenient  for  the 
government  of  the  City.” 

Then  follows  a  power  to  put  the  ordinances  so  made  into  execu¬ 
tion  ;  and  at  their  pleasure  to  revoke,  alter,  and  make  anew,  as  occa¬ 
sion  shall  require  ;  and  to  impose  such  mulcts  and  amercements  upon 
the  breakers  of  such  ordinances  as  to  them  should  be  thought  rea¬ 
sonable  ;  which  mulcts,  as  also  all  other  fines  and  amercements, 
to  be  set  or  imposed  by  virtue  of  the  powers  granted,  were  to  be 
levied  by  distress  and  sale,  in  the  manner  previously  directed  in  the 
case  of  fines,  &c. 

These  powers  would  seem  to  have  been  tolerably  large  for  purposes 
of  internal  government  and  police,  and  to  authorize  the  corporation 
to  lay  and  collect  taxes  for  their  support ;  yet  a  different  idea  seems 
to  have  prevailed  with  cotemporary  and  subsequent  legislatures. 

On  the  seventh  of  June,  1712,  two  acts  of  the  Assembly  of  the  pro¬ 
vince  were  passed,  sufficiently  remarkable  in  this  connection.  One  of  - 
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them  entitled  “  An  act,  for  raising  money  on  the  inhabitants  of  the  city 
of  Philadelphia,  for  the  public  use,”  &c.,  recited  that  there  was  occa¬ 
sion  for  a  public  stock  to  pay  the  just  debts  and  necessary  charges  of 
the  city,  for  building  houses  of  correction,  wharves  and  bridges,  for 
pitching  and  paving  the  streets,  and  for  erecting  stalls  and  shambles  ; 
and  that  the  charter  had  so  far  limited  the  Magistracy  of  the  County, 
that  the  act  for  raising  County  rates  and  levies  could  not  conveniently 
be  put  in  execution  within  the  City  as  before,  and  the  rule  and  govern¬ 
ment  of  the  City  requiring  a  charge,  which  did  not  so  immediately 
concern  the  rest  of  the  county.  The  Act  then  proceeded  to  authorize 
the  freeholders  of  the  City  to  choose  Six  Assessors,  who,  with  the 
Mayor ,  Recorder ,  and  Aldermen ,  were  to  calculate  the  public  debt 
and  charges,  and  to  ascertain  how  much  was  necessary  to  be  raised 
“for  the  building,  repairing,  regulating  or  amending  of  any  houses, 
bridges,  wharves,  water  courses,  or  other  uses  for  the  public  service 
or  benefit  of  the  said  City,”  and  to  lav  a  rate  or  assessment  accord¬ 
ingly.  The  method  of  proceeding  to  assess  and  collect  the  taxes  so 
imposed  was  then  declared;  and  the  Act  concluded  with  a  proviso 
that  nothing  therein  contained  should  exempt  the  City  from  liability 
for  its  due  proportion  of  the  County  rates,  for  the  expenses  of  bridges, 
wages  of  assemblymen,  and  arrears  due  for  wolves’  heads. — (Ed. 
1775,  p.  61.) 

Nothing  is  said  in  this  Act  about  the  Common  Council,  as  bearing 
any  part  in  the  imposition  of  taxes. 

The  other  Act  of  1712,  entitled  “  An  Act  for  the  better  govern¬ 
ment  of  the  City  of  Philadelphia,”  prohibited  obstructions  of  the 
streets,  fast  driving  in  the  City,  and  other  inconvenient  practises, 
(matters,  it  would  seem,  purely  of  police  regulation)  under  certain 
penalties. — (Ed.  1714,  p.  157.) 

In  1751,  an  Act  was  passed,  the  title  of  which  furnishes  additional 
evidence  of  the  opinion  then  entertained  of  the  powers  of  the  Corpora¬ 
tion.  It  is  called  “  An  Act  for  the  better  regulation  of  the  nightly 
watch  within  the  City  of  Philadelphia,  and  for  enlightening  the  streets, 
lanes  and  alleys  of  the  said  City,  and  for  raising  money  on  the  in¬ 
habitants  of  the  said  City,  for  defraying  the  necessary  expenses 
thereof.”  This  Act  is  not  extant  in  print.  It  was  continued,  how¬ 
ever,  by  an  Act  passed  in  1756,  and  again  by  an  Act  passed  in  1771, 
which  may  be  found  in  the  edition  of  1775,  p.  414. 

This  Act  appointed  six  persons  by  name,  to  act  as  Wardens  of  the 
City,  whose  duties  were  to  provide  for,  and  superintend  the  watching 
and  lighting  the  City,  and  with  the  Assessors  to  settle  the  amount  to 
be  raised  by  taxation  for  these  purposes.  They  were  also  to  choose 
a  Treasurer,  who  was  to  have  the  charge  and  payment  of  the  money 
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so  raised.  The  Board  of  Wardens  was  afterwards  to  be  elected  by 
the  people — two  every  year. 

Again,  in  1762,  we  find  an  Act  “  for  regulating  the  pitching,  paving, 
and  cleansing  the  highways,  streets,  lanes  and  alleys,  and  for  regu¬ 
lating,  making  and  amending  the  water  courses,  and  common  sewers 
within  the  inhabited  and  settled  parts  of  the  City  of  Philadelphia, 
and  for  raising  money  to  defray  the  expenses  thereof.”  This  Act  is 
not  in  print,  but  it  was  renewed  in  1769.  The  last  mentioned  Act, 
(which  may  be  found  in  the  edition  of  1775,  page  358,)  provides  for 
the  election  of  six  Commissioners ,  who  were  to  meet  and  consult  about 
the  paving  and  cleansing  the  streets,  and  making  and  repairing  the 
common  sewers,  and  the  like,  and  to  contract  for  materials  and  labour 
to  be  used  and  employed  for  these  purposes — and  to  do  and  perform 
all  other  things  that  should  appear  necessary  to  them  in  respect  to 
the  objects  of  their  offices.  They  were  to  employ  scavengers  and 
others  ;  and  with  the  City  Assessors  were  to  estimate  and  ascertain 
the  amount  necessary  to  be  raised  by  taxation  for  answering  the  pur¬ 
poses  of  the  Act ;  and  provision  was  made  for  the  collection  of  the 
taxes.  These  Commissioners  were  also  to  appoint  a  Treasurer  for 
the  receipt  and  disbursement  of  the  money  coming  within  their 
province.  A  variety  of  minute  police  regulations  was  made  by  this 
Act,  which  contains  51  sections — even  to  the  regulation  of  signs,  re¬ 
specting  the  occupations  and  business  of  traders.  The  Common 
Council  is  not  once  mentioned  in  this  Act. 

These  Acts  were  continued,  and  additional  powers  given  to  the 
Boards  of  Wardens  and  Commissioners,  by  divers  Acts,  passed  in 
1779,  1780,  1784,  1785,  and  1786.  By  the  Act  of  1784,  the  Board 
of  Wardens  was  incorporated;  and  the  last  mentioned  Act  em¬ 
powered  the  Wardens  to  extend  the  market  houses  in  High  street. 

From  this  rapid  abstract  of  the  Acts  of  Assembly,  previous  to 
1789,  you  will  see  that  the  government  and  legislature  of  the  City 
were  thus  constituted  and  administered. 

1.  There  was  a  Mayor ,  who  seems  to  have  been  more  of  a  judicial 
than  executive  officer. 

2.  A  Recorder,  who  was  merely  a  judicial  officer. 

3.  A  Board  of  Aldermen,  who  were  about  equivalent,  in  their  func¬ 
tions  and  capacities,  to  the  then  justices  of  the  peace. 

4.  A  Common  Council ,  which  seems  neither  to  have  been  created 
or  renewed  by  any  process  of  popular  election. 

With  the  Mayor,  Recorder  and  Aldermen,  the  Common  Council 
possessed  the  powers  of  legislation,  conferred  by  the  charter — but 
what  were  the  subjects  or  objects  of  their  legislation,  if  in  fact  there 
ever  was  any,  it  seems  very  difficult  to  understand,  since  all  the  usual 
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subjects  of  municipal  legislation  were  committed  to  other  hands  en¬ 
tirely  independent  of  and  uncontrolled  by  them. 

1.  The  Board  of  Wardens  had  the  exclusive  control  of  the  sub¬ 
jects  of  watching  and  lighting  the  City. 

2.  The  Board  of  Commissioners  had  all  legislative  and  administra¬ 
tive  power  in  respect  to  the  paving  and  cleansing  the  streets,  &c. 

3.  The  Board  of  Assessors  had  charge  of  the  subject  of  taxation  in 
all  its  stages. 

4.  Special  Acts  of  Assembly  provided  for  various  matters  of  in¬ 
ternal  government  and  police. 

Add  to  this,  that  offences  committed  within  the  City,  against  the 
general  laws  and  police  regulations,  were  visited  and  punished  by  a 
City  Court,  established  by  the  State  Government,  after  the  Declara¬ 
tion  of  Independence. 

Such  was  the  state  of  affairs  at  the  epoch  of  the  Revolution,  which 
undoubtedly  had  the  effect  of  dissolving  the  Corporation.  This  is 
not  a  matter  of  inference  or  opinion,  as  suggested  in  the  argument 
upon  which  I  am  remarking ;  but  was  expressly  so  declared  in  at 
least  two  Acts  of  Assembly.  See  Acts  of  15th  April,  1782,  and  8th 
April,  1785.— (3d  M’Kean  Ed.  75,  580.) 

But  although  the  corporate  existence  of  the  Mayor ,  Recorder  and 
Common  Council,  was  declared  to  be  at  end ;  and  their  thin  and 
shadowy  legislative  powers  seem  to  have  altogether  vanished  from 
view,  yet  the  real  Legislature  and  Executive  of  the  City,  viz :  the 
Boards  of  Wardens,  Commissioners  and  Assessors,  deriving  their  au¬ 
thority,  as  an  Act  of  Assembly  says,  directly  from  the  people,  sur¬ 
vived  and  remained  in  full  force  and  vigour  down  to  the  passage  of 
the  Act  of  1789,  when  their  functions  ceased,  their  offices  disappear¬ 
ed,  and  their  various  powers  and  duties  were  transferred  to  and  con¬ 
centrated  in  the  new  Corporation. 

We  are  prepared  now  to  understand  the  preamble  to  the  act  of 
1789,  and  you  are  able  to  judge  how  far  the  first  suggestion  or  posi¬ 
tion  in  our  opinion  was  an  accurate  one,  viz:  that  the  act  of  1789 
was  intended  to  confer  larger  powers  than  those  then  existing  under 
the  charter  of  1701.  All  powers  and  authorities  needful  for  the  carry¬ 
ing  on  of  the  city  government  upon  the  basis  of  that  charter,  existed  in 
full  life,  and  were  daily  exercised  ;  not,  it  is  true,  in  the  Common  Coun¬ 
cil,  which  I  have  shown  did  not  possess,  or  at  least  exercise  them  pre¬ 
viously  to  the  Revolution ;  but  in  and  by  the  separate  boards  which  I 
have  mentioned. 

If  the  intention  of  the  Legislature  of  1789  had  been  merely  to 
transfer  to  and  vest  in  the  new  corporation  the  powers  and  authori- 
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ties  then  existing  in  these  separate  boards,  surely  the  preamble  would 
not  have  been  so  preposterously  at  variance  with  this  design. 

Attend  for  a  moment  to  its  words,  “  whereas,  the  intention  of  civil 
government  is  to  provide  for  the  order ,  safety  and  happiness  of  the 
people  ;  and  where  the  general  systems  and  regulations  thereof  are 
found  to  be  ineffectual,  it  is  the  duty  of  the  Legislature  to  remedy  the 
defects.”  Is  this  the  proper  prelude  to  the  erection  of  a  petty  cor¬ 
poration,  whose  offices  and  functions  were  to  be  limited  to  the  sweep¬ 
ing  of  the  streets  and  the  trimming  of  the  lamps,  and  whose  capaci¬ 
ties  and  facilities  were  to  be  commensurate  with  these  dignified 
pursuits? 

So  with  the  next  recital :  “  and  whereas,  the  administration  of  go¬ 
vernment  within  the  City  of  Philadelphia,  is,  in  its  present  form,  in¬ 
adequate  to  the  suppression  of  vice  and  immorality,  to  the  advance¬ 
ment  of  the  public  health  and  order,  and  to  the  promotion  of  trade, 
industry  and  happiness.” 

What  the  form  of  the  government  then  was  I  have  already  shown. 
The  administration  of  the  government  in  its  then  form  was  adequate 
to  all  the  purposes  to  which  the  argument  on  the  other  side  w7ould 
seem  to  confine  the  functions  of  such  a  corporation,  viz :  paving, 
watching,  lighting,  &c. ;  but  for  certain  larger  purposes  of  “  civil 
government”  it  was  certainly  inaqeduate.  And  what  follows  ?  Why, 
that,  “  in  order  to  provide  against  the  evil  occasioned  thereby,”  (that 
is,  by  the  inadequacy  of  the  powers  for  all  the  purposes  previously 
stated)  “  it  is  necessary  to  invest  the  inhabitants  thereof  with  more 
speedy,  vigorous  and  effective  powers  of  government  than  are  at  pre¬ 
sent  established.” 

You  will  not  fail  to  remark  the  significant  language  here  used.  It 
is  not  the  City  authorities  or  functionaries,  whether  Common  Council, 
or  Boards  of  Wardens,  or  Commissioners,  or  Assessors,  that  were  to  be 
invested  with  larger  authority,  but  the  inhabitants  of  the  City,  the 
Corporators  ;  whose  powers  of  government  and  legislation  were  to 
be  enlarged  beyond  those  conferred  by  the  charter  of  1701. 

This  leads  us  to  the  XVIth  section  of  the  Act  of  1789. 

The  Legislature  of  the  City  as  re-organized  by  the  preceding  sec¬ 
tion,  “shall  have  full  power  and  authority  to  make,  ordain,  consti¬ 
tute  and  establish  such  and  so  many  laws,  ordinances,  regulations 
and  constitutions,  (provided  the  same  shall  not  be  repugnant  to  the 
laws  and  constitution  of  this  Commonwealth,)  as  shall  be  necessary 
or  convenient  for  the  government  or  welfare  of  the  said  City ,  and  the 
same  to  enforce,  put  in  use  and  execution  by  the  proper  officers,  and 
at  their  pleasure  to  revoke,  alter,  and  make  anew  as  occasion  shall 
require.” 
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Now,  if  you  will  turn  back  for  a  moment  to  the  parallel  passage  in 
the  charter  of  1701,  you  will  be  convinced  that  the  framers  of  the  Act 
of  1789  had  that  passage  before  them  at  the  time.  And  who  can 
doubt,  after  such  comparison,  about  the  intention  of  the  Legislature 
of  1789  to  enlarge  the  powers  as  well  as  the  functions  and  capacities 
of  the  Corporation  beyond  the  mere  routine  of  internal  economy 
which  had  previously  existed. 

2.  Let  us  turn  now  to  the  proper  construction  of  the  Act  of  1789, 
'per  se ,  and  independently  of  the  question  that  has  just  been  consider¬ 
ed,  reading  the  enacting  section  however,  with  the  benefit  of  the  light 
which  the  preamble  throws  upon  it. 

“  The  great  question,”  it  is  said,  “  is  whether  the  powers  of  the 
Council  are  limited,  or  unlimited,”  &c. 

With  submission,  this  was  not  the  question  proposed  to  Counsel 
by  the  Joint  Special  Committee;  nor  does  it  appear  that  the  question 
was  in  form  propounded  to  the  learned  author  of  the  opposite  argu¬ 
ment. 

Whether  the  powers  of  the  City  Legislature  be  limited  or  unlimi¬ 
ted,  is  of  no  practical  consequence  in  this  inquiry,  if  we  can  find  the 
particular  power  within  a  limit  marked  out  with  sufficient  distinct¬ 
ness  in  the  Act  of  incorporation. 

The  language  of  the  Act  of  1789  seems  certainly  to  be  broad 
enough,  of  itself ,  to  authorize  the  exercise  of  the  particular  power 
now  in  question,  because  it  is  a  law  or  ordinance  proposed  to  be 
made  “ for  the  welfare  of  the  City”  and  “  to  the  promotion  of  trade, 
industry  and  happiness .”  This  is  said  to  be  the  honest  and  sincere 
opinion  of  those  who  are  in  favour  of  its  passage.  They  may  be 
mistaken,  however,  in  the  result.  That,  however,  has  nothing  to  do 
with  the  question  of  right;  any  more  than  a  mistake  in  respect  to 
the  adequacy  of  the  Fairmount  Works  to  supply  the  City  with 
water,  would  have  invalidated  the  debt  contracted  for  their  erection. 

This  being  the  case  then,  that  there  is  prima  facie  authority  in 
the  City,  it  lies  upon  the  impugners  of  that  authority  to  prove  that 
all  this  is  a  mistake,  and  that  no  such  powers  were  intended  to  be 
granted,  or  were  in  fact  granted. 

Let  us  consider  these  objections  in  detail. 

1.  It  is  said  that  the  power  of  legislation  given  to  the  Councils  is 
limited  by  the  proviso,  that  the  laws  made  by  them  “  shall  not  be  re¬ 
pugnant  to  the  laws  and  constitutions  of  the  government ”  (“constitu¬ 
tion  of  this  Commonwealth .” ) 

Certainly  this  is  true,  but  it  is  very  much  like  a  petitio  principii, 
to  build  an  argument  upon  it,  unless  there  is  pointed  out  some  law 
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of  the  Commonwealth,  or  some  part  of  its  Constitution  to  which  the 
proposed  City  Ordinance  would  be  repugnant. 

It  is  easy  to  see  how  certain  Ordinances  would  be  repugnant  to 
laws  of  this  Commonwealth.  Thus,  if  an  Ordinance  should  be  pas¬ 
sed  declaring  that  real  estate,  situate  within  the  City,  should,  on  the 
death  of  the  owner,  descend  to  his  eldest  son,  as  at  common  law,  to 
the  exclusion  of  other  children,  this  would  be  repugnant  to  a  statute 
of  this  Commonwealth,  and  therefore  void.  So  it  would  be  if  an 
Ordinance  should  provide  that  ground  rents  in  fee,  issuing  out  of  lots 
situate  in  the  City,  should  be  taken  and  held  as  personal  property ; 
because,  by  the  subsisting  common  law,  they  are  real  estate. 

But  to  prove  that  such  an  Ordinance  as  that  in  question  would 
be  repugnant  to  a  law  of  the  State,  you  must  first  show  that  there 
is  some  law,  written  or  unwritten,  which  ties  the  hands  of  a  Corpo¬ 
ration  like  this,  and  prevents  them  using  the  powers  given  to  them 
by  the  Constitution,  either  for  dejence  or  welfare . 

No  such  positive  or  express  law  is  shewn  or  suggested ;  but  when 
the  large  and  comprehensive  words  of  the  XYIth  section  of  the  Act 
of  1789,  which  authorizes  legislation  for  all  purposes  of  government 
and  welfare,  are  relied  upon  in  connection  with  the  preamble,  which 
declares  the  objects  of  the  incorporation  to  be  ( inter  alia,)  “  the  pro¬ 
motion  of  trade,  industry  and  happiness,”  the  answer  is  that  these 
are  words  of  course,  that  the  powers  are  no  greater  than  what  the 
corporation  would  have  had  without  this  express  grant,  and  what 
“ all  municipal  corporations  have  by  their  very  institution  or  creation.” 

Several  cases  and  passages  from  text  writers  have  been  cited, 
which  are  supposed  to  sustain  this  position. 

It  is  an  extremely  elementary  proposition  that  the  power  of  mak¬ 
ing  by-laws  is  incident  to  every  corporation,  whether  it  be  a  city  or 
a  beneficial  society.  But  the  rule  is  liable  to  this  equally  clear  and 
elementary  exception,  that  where  the  power  is  expressly  given  in  the 
charter  there  can  be  nothing  implied  in  respect  to  it.  Where  power 
to  make  by-laws  for  certain  purposes,  or  to  a  certain  extent,  is  con¬ 
fined  by  the  charter,  no  other  power  ought  to  be  presumed.  On  the 
other  hand,  and  this  seems  to  me  an  equally  clear  and  well  founded 
proposition — where  large  or  general  powers  are  given,  it  is  not  con¬ 
sistent  with  the  rules  of  construction  to  suppose  that  the  Legislature 
intended  to  give  only  the  ordinary  or  limited  powers. 

This  would  be  to  measure  by  the  same  standard  and  reduce  to  the 
same  level  the  most  distinct  and  opposite  species  of  corporations ; 
some  having  occasion  for  the  most  enlarged  and  elevated  capacities 
and  functions,  while  others  want  or  exercise  little  more  than  the 
power  of  reproduction. 


14 


Even  in  respect  to  municipal  corporations,  it  is  well  known  that 
a  great  practical  distinction  exists  between  the  larger  and  smaller 
species. 

A  comparison  between  the  powers  and  authorities  possessed  by  the 
City  of  Philadelphia,  and  those  of  the  adjoining  districts,  will  serve  to 
illustrate  this,  and  to  show  the  fallacy  of  the  position,  I  have  just 
been  combating,  and,  by  contrast,  the  positive  elevation  and  breadth 
of  the  capacities  of  the  City. 

The  charter  of  the  City — as  I  have  just  stated — gives  power  to 
make  all  laws  that  may  be  “necessary  or  convenient  for  the  govern¬ 
ment  and  welfare  of  the  City” 

Tne  Act  to  incorporate  the  district  of  Southwark ,  passed  on  the 
1 8th  of  April,  1794,  only  five  years  after  the  Act  to  incorporate  Phila¬ 
delphia,  copied  many  sections  literally  from  that  Act;  but  in  respect 
to  legislative  powers,  departed  very  widely  from  it. 

By  the  12th  section,  the  Commissioners  of  the  District,  who  an¬ 
swer  to  our  Common  Council,  have  power  to  make  all  such  laws,  &c., 
as  may  be  necessary  and  convenient  for  the  purpose. 

(1.)  Of  settling  the  rates  of  wharfage. 

(2.)  Of  protecting  and  taking  care  of  the  estate  belonging  to  the 
corporation. 

(3.)  Of  fixing  the  compensation  of  officers. 

(4.)  Of  lighting,  watching,  watering,  pitching,  paving,  repairing 
and  cleansing  the  streets,  lanes  and  alleys,  within  the  district. 

And  by  the  23d  section,  they  received  power  to  lay  and  assess  taxes 
for  the  purpose  of  defraying  the  expenses  of  carrying  these  powers 
into  effect. 

Now,  here  are  certain  specific  powers  given,  for  certain  specific 
purposes,  without  a  syllable  from  which  any  larger  authorities  can  be 
implied. 

Certainly,  it  would  be  difficult  to  contend  from  the  face  of  this  char¬ 
ter  that  the  Corporation  of  Southwark  possessed  power  to  lay  taxes 
to  pay  for  a  subscription  to  the  Pennsylvania  Rail  Road. 

The  next  district  incorporated  was  the  Northern  Liberties,  viz:  by 
an  Act  passed  on  the  25th  of  March,  1803. 

This  Act  closely  resembles  that  to  incorporate  the  district  of 
Southwark. 

The  12th  section  enumerates  and  specifies  the  powers  of  the  Com¬ 
missioners,  which  are  precisely  the  same  as  those  of  Southwark,  with 
the  addition  of  a  power  to  provide  for  the  inspection  and  measure¬ 
ment  of  cord  wood . 
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The  next  Act  was  for  the  incorporation  of  Moyamensing,  passed  on 
the  24th  of,  March,  1812.  By  this  Act,  the  power  of  the  Commis¬ 
sioners  is  limited  to 

(1.)  The  fixing  of  the  compensation  of  officers . 

(2.)  The  preventing  and  removal  of  nuisances . 

(3.)  The  repairing  and  cleansing  the  streets,  <fc. 

And  by  the  18th  section,  they  have  power  to  lay  and  assess  all 
taxes  for  these  purposes,  and  also  for  the  maintenance  of  pumps. 

The  Act  to  incorporate  Spring  Garden,  passed  on  the  22d  of 
March,  1813;  gives  to  the  Commissioners  more  general  powers,  viz: 
to  make  all  such  laws  as  they  should  “  deem  necessary  for  the  good 
order  and  government  of  the  said  district.5’  These  general  terms, 
however,  are  somewhat  restrained  by  the  23d  section,  which  au¬ 
thorises  the  Commissioners  to  lay  taxes  annually  for  the  purpose  of 
paying  expenses  of  surveys. 

(2.)  Opening  and  repairing  streets,  and  paving. 

(3.)  Keeping  public  pumps  in  repair. 

(4.)  And  all  the  expenses  necessary  for  carrying  the  act  into  exe¬ 
cution. 

The  charter  of  Kensington s  which  was  passed  on  the  6th  of  March, 
1820,  closely  resembles  that  of  Spring  Garden  ;  but  by  a  Supplemental 
Act,  passed  on  the  2d  of  April,  1822,  the  Commissioners  were  invest¬ 
ed  with  full  power  to  enact  such  ordinances  and  make  such  appro¬ 
priations  “  as  they  may  deem  essential  to  the  safety  and  welfare  of 
the  said  district.” 

Now,  in  view  of  the  Charters  of  the  City  and  these  adjoining  dis¬ 
tricts,  are  we  to  be  told  that  their  powers  are  all  alike — that  nothing 
more  nor  less  is  granted  in  either  case  than  would  have  been  implied 
if  there  had  been  no  words  of  grant :  in  short  that  there  is  no  differ¬ 
ence  between  the  Charters  of  Philadelphia  and  Southwark,  for  exam¬ 
ple,  in  respect  to  the  powers  of  their  respective  Legislatures. 

If  it  be  admitted  that  the  powers  of  the  Corporation  of  Philadelphia 
exceed  those  of  Southw?ark,  then  I  shall  be  glad  to  be  infcrmeld  in 
what  respect  they  are  admitted  to  be  superior.  In  matters  of  inter¬ 
nal  regulation  and  government,  in  respect  to  police  affairs,  to  the 
paving  and  cleansing  the  streets,  to  watching  and  watering,  and  the 
like ;  the  districts  seem  to  have  sufficient  power  expressly  given  to 
them.  It  is  in  regard  to  the  wider  authority  and  duty  of  providing 
for  the  general  welfare,  that  their  charters  are  to  be  contrasted  with 
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that  of  Philadelphia.  In  the  language  of  the  elder  Mr.  Ingersoll,  in 
the  argument  of  the  case  of  Respublica  v.  Duquet,  in  1799: — “The 
Act  of  11th  March,  1789,  incorporates  not  a  petty  insignificent  vil¬ 
lage,  but  a  populous  commercial  city.  It  is  obvious,  therefore,  that 
the  power  to  be  conferred  should  be  proportioned  to  the  object 
intended  to  be  accomplished.”  (2  Yeates,  497.) 

I  am  not  able,  therefore,  to  see  the  pertinency  of  the  cases  and 
authorities  which  have  been  cited,  for  the  purpose  of  shewing  that 
the  power  of  making  by-laws  is  incident  to  every  corporation,  and 
that  where  the  charter  limits  those  powers,  none  other  can  be  exer¬ 
cised. 

We  are  now  met,  however,  with  another,  though,  to  be  sure,  kind¬ 
red  suggestion,  to  wit: — that  notwithstanding  all  that  is  recited  in  the 
preamble,  and  all  that  is  enacted  in  the  xvith  section,  nothing  more 
than  usual  is  meant;  that  the  word  “welfare,”  for  instance,  is  synoni- 
mous  with  “government;”  that  every  act  of  government  is  an  act 
intended  for  the  welfare  of  the  persons  governed ;  and  therefore  that 
the  clause  would  have  been  just  as  operative  and  powerful  without 
the  word  “  welfare”  as  with  it. 

A  few  words  will  probably  be  sufficient  to  dispose  of  this  singular 
proposition. 

It  is  a  familiar  rule  in  the  construction  of  statutes,  that  every  act 
of  Assembly,  “  ought  to  be  so  construed,  that  if  it  can  be  perverted,  no 
clause,  sentence  or  word,  should  be  superfluous ,  void  or  insignifi¬ 
cant '.” — (Dwarris  on  Statutes,  658.)  Especially  is  this  rule  to  be 
attended  to  when  the  question  is  upon  the  construction  of  a  new 
charter,  which,  in  the  enumeration  of  the  powers  conferred,  adds  a 
substantial  word  not  contained  in  the  original  act  of  incorporation. 
A  decent  respect,  it  seems  to  me,  for  the  framers  of  the  act,  and  for 
the  Legislature  by  whom  it  was  passed,  forbids  an  adoption  of  this 
expeditious  but  destructive  mode  of  settling  the  question. 

Let  us  consider  the  objection,  however,  upon  its  merits. 

In  a  general  sense,  undoubtedly,  every  Act  of  the  Legislative  power, 
is  an  act  of  government,  whether  it  regulates  the  descent  and  distri¬ 
bution  of  the  Estates  of  decedents  throughout  the  Commonwealth,  or 
appoints  places  lor  holding  the  Elections  in  the  several  Townships,  or 
authorizes  the  sale  of  certain  particular  Real  Estate,  or  dissolves  the 
marriage  of  particular  individuals.  Whatever  is  thus  done  by  the 
Legislative  authority  of  the  Commonwealth,  must  doubtless  be  sup¬ 
posed  to  have  been  intended  for  the  general  or  particular  welfare. 
Yet,  certainly?  there  is  a  well  understood  distinction  between  laws 
enacted  for  the  government  of  a  place,  and  laws  which  concern  the 
general  welfare  of  the  inhabitants.  By  the  first,  (that  is  Laws  for 
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the  Government  of  a  College,  a  Borough,  or  a  City,)  we  commonly 
understand  those  Ordinances  which  regulate  the  discipline  or  police, 
the  administration  of  affairs,  the  organization  and  jurisdiction  of  the 
Magistracy  and  the  like;  whereas  laws  to  promote  the  welfare  of  a 
place  have  a  wider  range,  and  may  be  concerned  with  different  sub¬ 
jects.  Their  object  is  to  promote  the  prosperity  of  the  inhabitants 
as  members  of  a  great  community;  not,  certainly,  to  regulate  or 
provide  for  their  domestic  welfare ;  nor  in  any  way  to  interfere 
either  by  bounties  or  restraints  with  the  ordinary  pursuits  of  the 
citizen;  but,  for  example,  to  do  for  trade  and  commerce,  what  indi¬ 
vidual  enterprize,  or  even  united  effort  is  not  able  always  to  accom¬ 
plish,  as,  by  keeping  open  the  navigation  of  a  river  during  the  winter 
season  by  means  of  an  ice  boat,  or  by  aiding  in  the  construction  of  a 
rail  road,  the  object  of  which  is  to  prevent  the  diversion  of  trade  from 
the  city. 

The  distinction  in  terms  between  laws  to  be  made  for  government 
and  welfare,  will  usually  be  found  only  in  organic  Statutes,  such  are 
Constitutions  and  Charters;  but  it  seems  sufficiently  recognized 
every  where.  Take  a  very  plain  example  of  this.  When  the  Pre¬ 
amble  to  the  Constitution  of  the  United  States  declares  that  the  ob¬ 
ject  is  “  to  form  a  more  perfect  union,  establish  justice,  ensure  do¬ 
mestic  tranquillity,  provide  for  the  common  defence,  promote  the 
general  welfare ,  and  secure  the  blessings  of  liberty,”  we  see,  that  in 
the  understanding  of  the  framers  of  that  instrument,  provisions  for  the 
general  welfare  were  requisite  and  proper  beyond  the  other  authori¬ 
ties.  Compare  also  Art.  1,  section  YIII ;  “  Congress  shall  have  power 

“  1.  To  lay  and  collect  taxes,  duties,  imposts  and  excises,  to  pay 
the  debts,  and  provide  for  the  common  defence  and  general  welfare 
of  the  United  States;”  with  section  XIV  :  “To  make  rules  for  the 
government  and  regulation  of  the  land  and  naval  forces.” 

Here  you  see  the  distinction  between  “  welfar&”  and  “  govern¬ 
ment:”  And  numerous  instances  might  be  cited  of  a  similar  character. 

Laws  “  for  the  welfare  of  the  City,”  then,  probably,  mean  some¬ 
thing  beyond  police  regulations.  The  framers  of  the  Act  of  1789 
looked  to  the  enlargement  of  the  trade  of  the  City,  the  improvement 
of  the  public  morals,  the  diffusion  of  public  education,  as  subjects  of 
legislation  equally  worthy  with  the  government  of  wheelbarrows  and 
the  regulation  of  awnings. 

Nor  ought  we  to  be  alarmed  or  deterred  by  the  suggestion,  that 
the  word  “welfare”  is  one  of  great  breadth,  and  liable  to  great  mis¬ 
apprehension.  Upon  this  point  I  may  adopt  the  language  of  Judge 
Story,  in  reference  to  similar  words  in  the  Constitution  of  the 
United  States.  “  A  power  to  lay  taxes  for  the  common  defence  and 
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general  welfare  of  the  United  States,  is  not  in  common  sense  a  gene¬ 
ral  power.  It  is  limited  to  those  objects.” 

....  If  the  tax  be  not  proposed  for  the  common  defence  or  gene¬ 
ral  welfare,  but  for  other  objects  wholly  extraneous,  (as  for  instance, 
for  propagating  Mahometanism  among  the  Turks,  or  giving  aids  and 
subsidies  to  a  foreign  nation  to  build  palaces  for  its  kings  or  erect 
monuments  to  its  heroes,)  it  would  be  wholly  indefensible  upon  Con¬ 
stitutional  principles.  The  power  is,  under  such  circumstances, 
necessarily  a  qualified  power,”  &c. 

Several  cases  have  been  cited  in  respect  to  the  power  of  making 
by-laws,  few  of  which  seem  to  me  to  apply  to  the  ordinances  of  a  Cor¬ 
poration  like  the  City  of  Philadelphia.  It  is  true,  that  technically 
these  Ordinances  are  called  by-laws,  because  made  by  an  inferior 
jurisdiction,  and  operative  only  within  a  limited  sphere;  but  in  refer¬ 
ence  to  the  Constitution  of  the  United  States,  the  laws  of  the  several 
States  must  fall  within  the  same  category ;  and  in  common  parlance 
the  term  “  by-law”  is  usually  applied  to  the  rules  and  regulations  of 
private  and  very  limited  societies.  Called  by  whatever  name,  how¬ 
ever,  statutes,  by-laws,  or  ordinances,  I  deny  altogether,  that  de¬ 
cisions  under  the  Charters  of  the  “  Horner’s  Company,”  or  the 
“  Butchers’  Company”  are  to  govern  the  construction  of  the  Charter 
of  this  City,  because  I  hold  that  the  objects  and  purposes,  and  spheres 
and  duties,  and  powers  of  these  Corporations  are  totally  distinct; 
and  while  I  agree  that  the  principle  which  is  to  govern  all  Corpo¬ 
rations  is  the  same,  viz :  that  they  are  controlled  and  limited  by  the 
terms  of  their  Constitution  or  Charter,  yet  I  insist  that  those  Char¬ 
ters  must  be  construed  with  reference  to  the  various  purposes  and 
ends  of  their  corporate  existence.  They  are  all  inferior  beings,  it 
is  true ;  that  is,  inferior  in  reference  to  the  government  of  the  State, 
and  of  the  United  States.  Yet  between  inferior  beings  there  is  al¬ 
most  as  much  difference  in  respect  to  capacities  and  powers,  as 
between  the  inferior  and  superior. 

Let  us  see  how  Mr.  Kyd,  the  author  of  a  Treatise  on  Coporations, 
cited  in  the  opposite  argument,  treats  this  subject. 

“  There  are  some  societies  which  are  formed  merely  by  the  volun¬ 
tary  association  of  the  members ;  and  there  are  communities  which 
have  a  known  description,  and  are  recognized  as  forming  part  of  the 
general  Constitution  of  the  Country :  the  former  must  have  their 
rules  or  by-laws  as  well  as  the  latter  ;  but  they  receive  no  aid  from 
the  general  law  of  the  land  to  enforce  obedience  to  their  rules,  &c.” 
(Yol.  2  p.  95,  6.)  “  The  incidental  power  of  making  by-laws,  it  is 

evident,  may  extend  to  a  greater  or  less  number  of  objects,  according 


19 


to  the  nature  and  description  of  the  Corporation,  and  the  object  of  its 
institution.’’  (p.  100.) 

Avery  high  authority,  (Lord  C.  J.  Holt,)  has  said  that — “  Every 
by-law,  by  which  the  benefit  of  the  Corporation  is  advanced ,  is  for 
that  reason  good.  Such  benefit  being  the  true  touchstone  of  all  by¬ 
laws.” — (Carthew,  182.) 

If  this  is  thought  too  broad  a  definition,  I  am  content  to  take  the 
narrower  measure  of  Judge  Wilmot: — “  The  true  test  of  all  by-laws 
is  the  intention  of  the  Crown  in  granting  the  Charter,  and  the  ap¬ 
parent  good  of  the  Corporation.” — (3d  Burrow,  1838.) 

The  most  cursory  examination  of  the  numerous  cases  to  be  found 
in  our  Law  Books  on  the  subject  of  the  validity  of  By-Laws,  will  be 
sufficient  to  prove,  that  they  were  in  almost  every  instance  over-ruled 
on  the  ground  of  their  operating  in  restraint  of  trade.  In  fact, 
the  pages  of  the  older  Reports  and  of  the  English  Text  Books  upon 
the  subject,  are  strewed  with  the  wrecks  of  those  narrow  and  vexa¬ 
tious  By-Laws,  by  means  of  which  the  smaller  Corporations  of 
Tradesmen  and  Artisans  of  the  different  Cities  and  Towns  of  Eng¬ 
land,  vainly  endeavoured  to  confine  all  business  to  their  respective 
gilds  ;  but  which  were  very  properly  declared  by  the  J udges  to  be 
contrary  to  the  principles  of  good  government,  and  hostile  to  the 
interest  of  trade  and  industry.  But  no  one,  I  think,  can  point  out  a 
single  case,  in  which  an  Ordinance  of  a  City,  wTith  a  Charter  like 
that  of  Philadelphia,  fairly  made  for  the  encouragement  of  trade  and 
commerce ,  has  been  over-ruled  or  questioned  by  the  Courts.  At  least 
I  have  not  been  able  to  meet  with  such  a  case. 

Admitting,  however,  as  the  argument  to  w7hich  you  have  called 
my  attention,  does,  that  the  powers  of  such  a  Corporation  as  that  of 
Philadelphia,  must  necessarily  be  extensive  for  internal  purposes,  a 
distinction  is  taken  and  dwelt  upon  with  considerable  emphasis. 

It  is  insisted  that  the  jurisdiction  of  the  Corporation  is  local,  the 
interests  subjected  to  its  jurisdiction  local,  the  duties  or  trusts  local, 
and  consequently  the  powers  limited  in  point  or  respect  of  locality; 
or,  as  it  is  put  in  another  part  of  the  argument,  the  duty  is  to  super¬ 
intend  the  internal  affairs  of  the  place,  but  there  is  “  no  duty  and  no 
power  to  superintend  external  affairs,  simply  because  they  may  have 
an  indirect  influence  upon  internal  affairs.” 

I  presume  that  no  one  will  be  found  prepared  to  dissent  from  the 
major  part  of  the  proposition,  viz:  all  that  asserts  the  locality  and 
limits  of  the  jurisdiction  and  interests  subjected  to  it.  Every  juris¬ 
diction,  even  that  of  the  greatest  Empire,  has  its  limits.  Every  muni¬ 
cipal  Corporation,  whether  it  be  a  State,  a  City,  or  a  Borough,  has 
its  local  habitation  and  local  jurisdiction;  but  does  it  follow  that  the 
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powers  of  the  Legislature  of  Pennsylvania,  for  example,  are  limited  in 
proportion  ?  What  would  have  been  said  twenty  years  ago,  of  an 
argument  which  denied  the  right  or  power  of  the  State  to  assist  in 
the  construction  of  the  Chesapeake  and  Delaware  Canal,  because  the 
works  happened  to  be  altogether  out  of  its  territorial  limits?  “This 
is  an  external  work,”  (it  might  have  been  said)  “  and  the  circum¬ 
stance  of  its  having  an  indirect  influence  upon  the  industry  and  trade 
of  the  Commonwealth,  does  not  authorize  or  justify  the  subscrip¬ 
tion?”  The  answer  would  have  been  as  obvious  as  conclusive. — 
Whether  the  influence  of  the  measure  were  “  direct”  or  “indirect,”  is 
of  no  sort  of  consequence,  if  the  result  be  what  is  expected.  There 
is  no  “  superintendence  of  externa!  affairs”  in  subscribing  to  the  Ca¬ 
nal.  That  is  a  question  for  the  States  through  which  the  Canal 
passes.  If  they  have  no  objection  to  the  State  coming  out  of  her 
jurisdiction,  and  becoming  a  member  of  the  Company,  no  one  else 
has  a  right  to  object. 

Of  course  I  am  not  arguing  that  the  powers  of  the  Corporation  of 
Philadelphia,  in  respect  to  the  promotion  of  trade  and  commerce,  are 
equal  in  its  sphere  to  those  of  the  Commonwealth  of  Pennsylvania ; 
but  simply  denying  the  conclusion,  that  because  the  mere  jurisdic¬ 
tion  over  men  and  things  is  local,  the  powers  and  rights  of  the  Corpo¬ 
rate  body  must  be  equally  limited.  If  the  view  of  the  subject  stated 
in  the  opposite  argument  be  correct,  viz :  that  a  subscription  towards 
the  construction  of  a  Rail  Road,  locally  situate  out  of  the  jurisdic¬ 
tion  of  the  City,  is  in  effect  a  “  superintendence”  of  the  Road,  why, 
to  be  sure,  the  State  or  the  Rail  Road  Company  might  see  cause  to 
interfere ;  but  I  am  at  a  loss  to  understand  how  the  subscription  of 
the  City  differs  from  that  of  any  other  Corporation,  or  person,  or  can 
be  construed  into  the  ownership  of,  or  superintendence,  or  sovereignty 
over  the  road;  and  if  it  did,  how  that  would  affect  the  argument. 
The  City  is  interested  in  a  large  quantity  of  land  within  the  limits  of 
the  State  of  Louisiana ,  and  exercises  the  usual  rights  and  power  of 
ownership  in  respect  to  it: — is  a  By-Law  or  Ordinance  of  the  Cor¬ 
poration,  authorizing  an  expenditure  of  money  for  the  purpose  of  open¬ 
ing  roads  to  or  through  these  lands,  invalid,  because  it  operates||tit  of 
the  jurisdiction  of  the  City  ? 

It  is  admitted,  however,  that  where  there  is  a  Corporate  duty  to  be 
performed,  such  as  the  erecting  of  Market  Houses,  or  supplying  the 
City  with  water,  the  Corporation  may  make  contracts  beyond  their 
limits,  as  in  the  case  of  the  purchase  of  the  Fairmount  Estate;  and 
we  now  come  to  a  part  of  the  opposite  argument  which  has  a  plausi¬ 
ble  aspect,  and  is  enounced  with  considerable  earnestness,  as  furnish¬ 
ing  the  clue  or  key  to  the  just  solution  of  the  whole  question;  viz: — 
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that  “  what  it  is  not  the  duty  of  the  City  to  do,  it  is  not  in  her  power 
to  do ;  that  which  is  not  within  the  range  of  her  Corporate  duties,  is 
not  within  the  range  of  her  Corporate  powers  ;  that  what  is  not  sub¬ 
mitted  by  the  Law  of  the  land  to  her  superintendence,  is  not  submit¬ 
ted  to  her  Corporate  control  or  interference.”  And  the  necessary 
conclusion,  it  is  said,  is,  that  because  it  is  not  the  duty  of  the  city  to 
subscribe  to  this  particular  Rail  Road,  it  is  not  within  her  power  to 
do  so. 

The  fallacy  of  the  argument  seems  to  consist  in  confounding  general 
with  particular  duties ;  or,  rather,  with  particular  methods  of  per¬ 
forming  general  duties. 

Admitting  the  general  accuracy  of  the  doctrine  as  stated,  viz: — 
that  a  Corporation,  like  a  Trustee,  can  have  no  powers  independent 
of  duties ;  which,  however,  may  well  be  questioned  to  the  extent 
insisted  upon,  the  conclusion  come  to,  is  by  no  means  the  necessary 
result  of  the  premises. 

It  is  not  requisite  that  there  should  be  a  duty  to  perform  a  particu¬ 
lar  act  or  particular  species  of  acts,  if  there  be  a  general  duty  which 
would  include  the  performance  of  those  Acts.  Thus  ;  to  take  an  in¬ 
stance  mentioned  in  another  part  of  the  opposite  argument ;  there 
is  no  particular  duty  incumbent  upon  the  Corporation  to  erect  Market 
Houses.  Their  general  duty  to  look  to  the  supply  of  meat  and  butter 
would  be  complied  with,  if  these  articles  were  sold  in  sufficient  quanti¬ 
ties  in  private  shops,  as  is  the  case  in  many  European  cities.  Hence, 
upon  the  opposite  doctrine,  there  was  no  power  to  build  a  Market 
House — and  consequently,  no  authority  to  contract  for  bricks  out  of 
the  City. 

The  case  of  the  Water  Works  may  also  be  considered  in  point. 
It  is  the  duty  of  the  City  to  provide  good  water  for  the  use  of  the 
citizens ;  but  there  is  no  particular  duty  to  use  the  water  of  the 
Schuylkill,  or  that  of  any  other  river,  for  the  purpose.  In  1799,  the 
City  Councils,  little  dreaming  of  these  refinements  about  powers  and 
duties,  passed  an  Ordinance  for  the  construction  of  works  to  raise  the 
water  of  the  Schuylkill  for  the  supply  of  the  City,  and  authorized 
the  Mayor  to  borrow  a  large  sum  of  money  on  loan ;  and  imposed 
taxes  for  the  payment  of  the  interest.  The  money  was  borrowed, 
and  the  tax  laid.  An  individual,  alarmed  at  the  stretch  of  power, 
unable  to  find  this  particular  duty  of  constructing  Water  Works, 
enumerated  in  the  Charter,  and  distressed  by  the  amount  of  the  tax, 
refused  to  pay  his  proportion  to  the  collector.  The  case  was  brought 
before  the  Supreme  Court,  where  his  learned  counsel  urged  some  of 
the  same  kind  of  arguments  that  have  been  relied  upon  by  the  oppo¬ 
nents  of  the  subscription  to  the  Pennsylvania  Rail  Road.  But  it  was 
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answered  by  Mr.  Ingersoll,  that  the  question  of  the  legislative 
authority  had  already  been  settled  in  the  case  of  the  Ordinance  re¬ 
specting  wooden  buildings,  (2  Yeates,  493,)  and  that  as  to  the  par¬ 
ticular  exercise  of  power,  the  Corporation  “  must  judge  what  the 
peculiar  interest  and  convenience  of  the  City  may  demand and  he 
added  that,  “  It  is  for  this  precise  purpose  that  corporate  bodies 
were  instituted.” — (Stiles  v.  Jones,  3d  Yeates,  491.) 

I  need  scarcely  add  that  the  Supreme  Court  unanimously  sustained 
the  power.  It  is  to  be  regretted  that  the  reasons  for  their  judgment 
have  not  been  reported  ;  since  they  would,  probably,  have  been  found 
conclusive  in  respect  to  the  present  question.  At  all  events,  we  may 
be  sure  that  this  notion  of  its  not  being  the  duty  of  the  City  to  erect 
these  water  works,  and  therefore  not  within  its  powers,  if  it  was 
urged  by  the  counsel  for  Mr.  Stiles,  found  no  favour  with  the 
judges. 

Let  me,  now,  apply  these  remarks  and  instances  to  the  present  case. 
It  is  agreed  that  there  is  no  express  duty  on  the  part  of  the  Corpora¬ 
tion  to  assist  in  opening  or  smoothing  the  avenues  and  outlets  of 
trade,  even  to  aid  in  the  construction  of  a  bridge  over  the  Schuyl¬ 
kill,  or  of  an  Ice-boat  for  the  Delaware.  But  there  is  a  general 
“  duty”  or  “  right,”  to  promote  “  the  trade,  industry,  and  happiness”  of 
the  citizens  as  a  community,  and  to  advance  their  welfare  ;  and  conse¬ 
quently,  the  Councils  have  the  power  to  promote,  by  subscriptions  of 
money,  the  construction  of  such  roads,  bridges,  and  canals,  as  will  be 
likely  to  further  the  general  object,  and  to  enable  them  to  perform  that 
general  duty.  In  the  language  of  Mr.  Ingersoll,  “they  must  judge 
what  the  peculiar  interests  of  the  City  may  demand  ;”  and  if,  accord¬ 
ing  to  an  honest  judgment,  those  interests  require  that  a  subscription 
should  be  made  to  the  Pennsylvania  Rail  Road,  I  have  no  doubt  that 
it  is  their  duty  to  make  it. 

I  do  not  know  that  a  more  unhappy  case  could  be  put  for  the 
opposite  argument,  than  that  of  the  defence  of  the  City  against  an  in¬ 
vading  enemy.  I  saw,  I  confess,  with  great  surprise  and  regret,  the 
opinion  advanced  that  it  is  not  lawful  for  the  City  to  prevent  the  ap¬ 
proach  of  a  hostile  army  and  navy  ;  though,  upon  reflection,  the  doc¬ 
trine  must  be  admitted  to  be  quite  consistent  with  the  theory  which 
would  disable  her  from  averting  commercial  ruin  by  operations 
outside  of  the  City.  I  am  anxious  not  to  overstate  the  opinion  of  the 
learned  writer  upon  this  point,  because  it  is  highly  important  for  our 
best  interests  that  the  powers  of  the  City  in  this  respect  should  be 
well  understood ;  but  the  views  expressed  at  the  20th  page  of  the 
pamphlet  which  you  have  sent  me,  if  they  mean  any  thing,  mean  that  it 
is  not  lawful  for  the  Corporation  to  raise  money  by  taxation  for  the  pur- 
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pose  of  defending  or  obstructing  the  approaches  to  the  City  against  an 
invading  enemy.  “  It  might  contribute  to  the  welfare  of  the  City,  but 
the  duty  is  not  theirs,  nor,  therefore,  the  power.”  Nay,  upon  this 
principle,  the  defence  of  the  streets  of  the  City  would  be  unlawful, 
since  it  is  equally  the  duty  of  the  Commonwealth  to  protect  them. 
And  if  the  argument  against  going  out  of  the  City  to  prevent  an  evil, 
or  do  a  positive  good,  be  a  sound  one,  if  the  City  owned  fire  engines, 
although  it  might  be  right  to  employ  them  in  the  extinguishment  of 
fire  within  the  city  limits ;  yet,  in  the  event  of  a  fire  in  an  adjoining 
district,  it  would  be  unlawful  to  use  them  to  arrest  the  progress  of 
the  flames  beyond  those  limits,  although  it  were  morally  certain  that 
the  fire  would  otherwise  cross  over  into  the  City  and  destroy  the 
buildings  of  the  citizens. 

Fortunately  for  the  City,  such  a  doctrine  or  idea  as  this  was  not 
entertained  or  promulgated  during  the  last  war  with  England.  At  all 
events,  it  found  no  favour  with  the  Councils  of  that  day,  as  appears 
from  two  Ordinances  to  which  I  have  been  referred.  One  of  them, 
passed  on  the  23d  of  June,  1813,  recites  as  follows :  “  Whereas  it  has 
been  represented  to  the  Select  and  Common  Councils,  that  the  de¬ 
fences  of  the  City  of  Philadelphia  may  be  improved,  and  a  better  pro¬ 
tection  afforded  to  the  trade  of  the  bay  and  river  Delaware ,  by  the  erec¬ 
tion  of  fortifications  on  the  island  called  the  Pea  Patch,  &c.  &c..”  The 
Ordinance  then  proceeds  to  authorize  the  Mayor  to  borrow  $20,000!; 
which  sum  was  to  be  lent  to  the  United  States,  “  to  be  applied  by 
them  towards  the  erection  of  batteries  and  fortifications  on  the  island 
in  the  river  Delaware,  commonly  called  the  Pea  Patch.”  The  other 
Ordinance  passed  on  the  27th  of  August,  1814,  authorized  the  Mayor 
to  borrow  a  sum  or  sums  of  money,  not  exceeding  in  the  whole 
$300,000,  “  the  said  sum  of  money  to  be  placed  at  the  disposal  of 
the  General  Committee  of  Defence  for  the  Citv  and  Liberties  of  Phila- 
delphia,  for  carrying  into  effect  the  objects  of  their  appointment ;  and 
that  the  faith  of  the  City  be,  and  the  same  is  hereby  pledged  for  the 
re-payment  of  the  same,  together  with  the  interest  that  may  accrue 
thereon.” 

Nor  does  it  appear  to  me  that  the  argument  is  helped  by  alleg¬ 
ing,  that  the  duty  of  defending  the  city,  and  the  duty  of  construct¬ 
ing  Rail  Roads,  by  which  the  trade  of  the  City  is  promoted,  belong 
to  other  authorities.  There  may  be  a  general  and  paramount  duty 
in  one  Legislative  body,  and  a  subordinate,  but  equally  clear  duty  of 
assistance  in  another.  The  Government  of  the  the  United  States 
has  the  constitutional  duty  and  power  of  providing  for  the  common 
defence;  that  is,  the  defence  of  each  and  all  of  the  States.  Yet  did 
any  one  ever  doubt  that  the  State  Government  had  the  power  (which 
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they  have  frequently  exercised,)  to  appropriate  money  to  assist  in 
the  defence  of  their  respective  territories. 

Another  case  that  may  be  mentioned,  is  that  of  education .  By  the 
Constitution  of  the  State,  it  is  expressly  made  the  duty  of  the  Legis¬ 
lature  to  provide  for  this.  Hence,  according  to  the  theory  just  ad¬ 
verted  to,  the  City  has  no  duty,  and  therefore,  no  power  in  relation 
to  the  matter.  This  power  has,  nevertheless,  I  understand,  been  ex¬ 
ercised  by  the  City,  and  seems  to  be  admitted  in  the  opposite  argu¬ 
ment. 

But  it  is  said  that  if  we  go  out  of  the  city  to  promote  trade  and 
industry,  and  the  general  welfare,  it  is  impossible  to  say  where  we 
can  be  stopped.  The  same  principle,  it  is  added,  would  justify  the 
building  of  factories,  and  the  opening  of  quarries  and  mines.  Doubt¬ 
less,  the  infirmity  of  human  nature  is  very  great,  and  it  is  especially 
manifest  in  Municipal  Corporations.  When  the  City  Councils  erected 
a  steeple  upon  the  State  House,  there  was  no  knowing  where  they 
might  not  erect  one.  The  purchase  of  one  Fairmount  might  have 
been  the  pretext  for  buying  other  country  seats  and  lands,  outside  of 
the  city.  The  ice  boat  might  have  opened  the  way  not  only  for  the 
passage  of  vessels  in  the  winter  season,  but  for  the  purchase  of 
steamers  to  carry  the  members  of  the  Corporation  to  Cape  May, 
during  the  summer. 

The  value  and  weight  of  arguments  derived  from  the  possible  abuse 
of  power,  have  already  been  adverted  to.  If  it  were  a  sufficient 
ground  of  objection,  there  is  hardly  one  act  or  exercise  of  the  lawful 
powers  of  the  General  or  State  Governments,  that  could  be  adopted 
or  justified.  Upon  this  point  I  am  glad  to  avail  myself  again  of  the 
language  of  the  eminent  commentator  in  respect  to  similar  views, 
which  have  been  expressed  upon  the  exercise  of  powers  granted  by 
the  Constitution  of  the  United  States. 

“  One  of  the  best  established  rules  of  interpretation,  one  which 
common  sense  and  reason  forbid  us  to  overlook,  is,  that  where  the 
object  of  a  power  is  clearly  defined  by  its  terms,  or  avowed  in  the 
context,  it  ought  to  be  construed  so  as  to  obtain  the  object,  and  not  to 
defeat  it.  The  circumstance,  that  so  construed  the  power  may  be 
abused,  is  no  answer.  All  powers  may  be  abused ;  but  are  they  then 
to  be  abridged  by  those  who  are  to  administer  them,  or  denied  to 
have  any  operation  ?  If  the  people  frame  a  Constitution,  the  rulers 
are  to  obey  it.  Neither  rulers  nor  any  other  functionaries,  much 
less  any  private  persons,  have  a  right  to  cripple  it,  because  it  is  ac¬ 
cording  to  their  own  views,  inconvenient  or  dangerous,  unwise  or 
impolitic,  of  narrow  limits,  or  of  wide  influence.”  2d  Story’s  Com¬ 
mentaries,  386. 


I  come  now  to  the  only  case  cited  in  the  opposite  argument  which 
seems  to  afford  any  support  to  the  peculiar  views  of  the  author  in 
respect  to  the  powers  of  municipal  corporations.  I  allude  to  the  case 
of  Stetson  v.  Kempton,  which  is  thus  introduced : — 

“  I  have  not  met  with  any  instance  in  which  these  powers  are  bet¬ 
ter  or  more  liberally  illustrated  than  in  Stetson  v.  Kempton,  13  Mass. 
272,  a  case  applicable  indeed  to  the  entire  'question  before  me.  It 
was  the  case  of  a  tax  imposed  by  a  Town  Corporate,  to  meet  the 
increased  pay  of  drafted  militia  of  the  town  for  its  defence  during  the 
last  war  with  England,  and  which  was  imposed  under  the  head  of 
“  other  necessary  charges  of  the  town  ,”  the  language  of  the  Massa¬ 
chusetts  statute ,  and  which  is  the  language  of  the  common  law,  in  re¬ 
gard  to  incorporated  Cities.  I  do  not  refer  to  the  towns  of  Massa¬ 
chusetts,  as  being  the  same  in  all  respects  as  incorporated  cities ,  for  I 
do  not  know  that  they  are  so  ;  but  I  refer  to  the  doctrine  of  the  court 
for  the  explanation  of  the  words,  which,  whatever  be  the  rights  and 
duties  of  Cities ,  will  equally  apply  to  them.” 

Then  follows  an  extract  from  the  opinion  of  the  Court. 

Now,  a  few  words  will  shew  how  far  the  case  is  to  be  considered  an 
authority  for  the  construction  of  the  Charter  of  the  City  of  Phila¬ 
delphia. 

1st.  The  language  of  the  Massachusetts  statute  is  materially 
different  from  what  is  above  stated.  The  words  are  “  to  grant  and 
vote  such  sum  and  sums  of  money  as  they  shall  judge  necessary  for 
the  settlement,  maintenance  and  support  of  the  ministry,  schools,  the 
poor,  and  other  necessary  charges  arising  within  the  same  town.” 
(13  Mass.  Rep.,  273,  4.)  I  need  not  point  out  the  restrictive  opera¬ 
tion  of  the  last  words  of  the  clause,  and  of  the  enumeration  of  parti¬ 
culars  that  precedes  it. 

2d.  If  the  learned  writer  had  turned  to  the  198th  page  of  the  same 
volume  of  Massachusetts  Reports,  or  even  to  the  elementary  work  of 
Messrs.  Angel  and  Ames,*  he  would  have  seen  at  once  whether  the 
towns  of  Massachusetts  are  the  same  in  all  respects  as  incorporated 
cities.  The  same  learned  Judge  (C.  J.  Parker,)  whose  opinion  in 
Stetson  v .  Kempton  is  cited,  speaking  of  school  districts,  says,  “  that 
they  are  not  bodies  politic  and  corporate ,  with  the  general  powers  of 
Corporations,  must  be  admitted.  The  same  maybe  said  of  towns,  and 
other  municipal  societies ;  which,  although  recognized  by  various  sta¬ 
tutes,  and  by  immemorial  usage,  as  persons  or  aggregate  Corpora¬ 
tions,  with  precise  duties,  which  may  be  enforced,  and  privileges 
which  may  be  maintained  by  suits  at  law,  are  yet  deficient  in  many 

*  On  Corporations,  Introduction,  p.  17.  So,  2  Kent’s  Coram.,  27S. 
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of  the  powers  incident  to  the  general  character  of  Corporations.  They 
may  be  considered  under  our  institutions  as  qua  corporations ; 
with  limited  powers,  co-extensive  with  the  duties  imposed  upon 
them  by  statute  or  usage,  hut  restrained  from  a  general  use  of  the 
authority  which  belongs  to  these  metaphysical  persons  by  the  common 
law ,  <^c.” 

Such  were  the  powers  and  authorities  of  the  town  of  Fairhaven, 
in  Massachusetts,  in  respect  to  which  the  case  was  decided,  which  is 
considered  an  authority  for  the  City  of  Philadelphia.  There  is  only 
one  way  of  accounting  for  this  view  of  the  case,  viz  :  by  putting  upon 
the  same  footing  and  measuring  by  the  same  rule,  all  Corporations, 
whether  Cities  or  Hose  Companies,  nay,  dwarfing  the  rights  and 
powers  of  such  Cities  as  Philadelphia  and  New  York,  to  the  stature  of 
the  “  quasi  corporations”  of  the  towns  and  school  districts  of  Massa¬ 
chusetts. 

3.  How  far  the  decision  in  Stetson  v.  Kempton ,  is  reconcileable  with 
a  “  liberal”  construction  of  the  charter  of  the  town,  and  with  a  just 
view  of  the  duties  of  a  citizen  of  the  Commonwealth  in  time  of  public 
war,  I  do  not  now  inquire.  The  facts  are  thus  stated  by  the  Reporter. 

“  The  sum  of  $1200  was,  at  a  legal  meeting  of  the  inhabitants  of 
the  town,  holden  on  the  2d  of  August,  1814,  voted  to  be  raised  for  the 
payment  of  additional  wages  allowed  the  drafted  and  enlisted  militia 
of  the  town,  and  other  expenditures  of  defence.  At  the  time  when 
the  said  sum  of  $1200  was  so  voted  to  be  raised,  and  when  the  same 
was  assessed,  an  open  war  existed  between  the  United  States  and 
Great  Britain.  The  enemy  were  then  on  the  coast,  and  in  sight  of  the 
town,  and  had  made  an  attempt  to  land,  but  retreated.  The  town  was 
greatly  and  eminently  exposed  to  their  ravages,  who  were  then  laying 
waste  and  destroying  the  dwellings  and  other  property  of  the  people 
situated  on  the  coast;  and  in  the  opinion  of  the  inhabitants  of  the  town,  it 
was  necessary  to  raise  and  expend  the  said  sum  of  money  for  the  pur¬ 
poses  expressed  in  the  vote  above  recited,  and  for  the  immediate  pro¬ 
tection  and  defence  of  the  inhabitants  of  the  town ;  who  voted  un¬ 
animously  to  raise  the  same  for  the  said  purposes ;  the  plaintiff  himself 
not  having  been  present  at  the  meeting.  Not  one  half  of  the  said 
$1200  was,  in  fact,  expended  for  the  object  stated  in  the  said  vote ;  and 
the  residue,  so  far  as  collected,  was  applied  to  the  legal  and  neces¬ 
sary  expenses  and  uses  of  the  town.” 

The  Supreme  Court  of  Massachusetts  nevertheless  decided — 

1.  That  the  purpose  stated  rendered  the  whole  tax  illegal. 

2.  That  the  Assessors  were  liable  to  an  action  of  trespass  for  as¬ 
sessing  on  the  plaintiff  his  proportion  of  the  tax ;  which  seems  to  have 
amounted  to  about  four  dollars. 
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Without  adverting  to  other  decisions  of  the  same  court,  made  about 
the  same  time  in  reference  to  the  war  with  England,  I  think,  I  may 
safely  say,  that  a  similar  judgment  would  not  have  been  pronounced 
in  Pennsylvania. 

The  case  of  Bussy  v.  Gilmore ,  (3  Creenleaf,  196,)  was  decided  upon 
the  language  of  a  statute  exactly  the  same  as  that  of  Massachusetts, 
viz  :  “  Other  necessary  charges  arising  within  the  same  town  and 
therefore  stands  upon  the  same  general  footing  as  Stetson  v.  Kempton, 
that  is,  without  about  as  much  applicability  as  a  precedent,  as  a  deci¬ 
sion  upon  the  charter  of  a  church  would  have  upon  the  power  of  a 
bank. 

So  much  for  these  cases. 

In  the  opinion  prepared  for  the  Committee  on  the  30th  of  June, 
some  instances  were  cited  to  show  that  similar  views  to  those  then 
expressed  had  been  entertained  at  earlier  periods  by  successive  Coun¬ 
cils  of  the  City.  I  have  since  seen  the  Reports  of  Committees  in  two 
of  the  cases,  and  am  glad  to  strengthen  the  arguments  which  I  have 
urged  by  their  reasonings ;  especially  as  I  find  high  professional  au¬ 
thority  uniting  in  these  Reports. 

In  1836,  the  Committee  on  City  Property,  reported  in  respect  to  the 
building  of  a  Tobacco  Warehouse,  as  follows : 

“  The  erection  of  this  building  has  been  attended  with  considera¬ 
ble  expense  to  the  city ;  but  it  is  confidently  believed,  that  a  fair  in¬ 
terest  upon  investments  will  be  realized,  and  in  a  few  years  a  large 
income  therefrom  will  be  enjoyed  by  the  city.  But  your  Committee 
do  not  conceal  the  fact,  that  they  had  in  view  the  establishment  and  in¬ 
crease  of  a  lucrative  trade  to  the  City  of  Philadelphia ,  rather  than  any 
immediate  large  returns  to  the  Treasury  of  the  Corporation.  .  .  . 

The  shipment  of  10  or  12,000  hogsheads  of  tobacco  from  our  port, 
would  be  an  important  addition  to  our  Commerce,  which  would  be 
still  further  benefited  by  the  return  goods,  &c.  .  .  .  While  it  is 

admitted  that  the  city  should  never  present  itself  in  the  attitude  of 
a  competitor  for  business  and  profits  with  the  citizens,  it  will  not, 
the  Committee  believe,  be  denied  that  she  is  acting  within  the  limits  of 
her  Charter,  when  she  uses  the  means  placed  in  her  hands  for  pro¬ 
moting  the  prosperity  of  the  citizens,  and  enabling  them  to  cope  with 
the  enterprise  of  their  rivals  of  other  commercial  places  more  advan¬ 
tageously  situated  for  foreign  commerce.  Whatever  tends  to  the  gene¬ 
ral  prosperity  of  the  citizens  of  Philadelphia,  must  promote  the  proper 
benefit  of  the  Corporation ,”  fyc. 

In  1837,  a  Report  to  the  Common  Council  recommended  the  con¬ 
struction  of  an  Ice-Boat.  After  dwelling  in  strong  and  emphatic 
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language  upon  the  importance  to  the  trade  of  Philadelphia,  that  the 
communication  with  the  sea  should  be  kept  open  at  all  seasons,  and 
upon  the  risks  to  property  and  life,  occasioned  by  the  obstructions,  the 
Committee  proceeds:  “Shall  a  Corporation,  instituted  for  the  promo¬ 
tion  of  trade,  industry  and  happiness,  and  a  city  founded  by  the  illus¬ 
trious  and  philanthropic  Penn,  be  backward  in  using  the  means  with 
which  she  has  been  so  bountifully  endowed,  to  secure  to  her  citizens 
all  the  advantages  which  trade,  industry  and  happiness,  will  bestow. 
Leaving  taxation  for  other  objects,  she  can  place  her  hand  on  her  cor¬ 
porate  estate ;  and  in  its  increasing  revenue,  flowing  from  the  adoption 
of  the  very  measure  recommended  in  this  report,  find  the  means  to 
execute  and  sustain  it.” 

In  connection  with  the  last  sentence  of  this  instructive  Report,  I 
may  remark,  that  I  do  not  find  in  the  opposite  argument  any  reply  to 
the  reasoning  contained  in  our  opinion,  founded  upon  the  position  and 
duties  of  the  Corporation  as  the  owner  of  numerous  stores  and  dwel¬ 
ling  houses;  the  increased  rental  of  which,  it  is  supposed,  would  go 
far  to  reduce  taxation,  and  therefore  to  enable  the  Councils  to  per¬ 
form  one  of  their  admitted  duties. 

I  will  add  nothing  to  what  has  been  already  said  upon  this  point, 
except  that  further  reflection  has  strengthened,  to  my  mind,  the  force 
of  the  argument. 

I  have  thus  gone  over  the  principal  topics  in  the  pamphlet  which 
you  have  sent  me,  and  have  expressed  my  views  of  the  argument  and 
authorities  produced,  as  concisely  as  a  due  regard  to  the  importance 
of  the  question  would  permit ;  and  I  am  content  to  leave  the  subject 
for  the  judgment  of  the  profession  and  the  public,  at  present,  and  for 
the  decision  of  the  proper  tribunals  hereafter,  if  the  question  should 
ever  come  before  them. 

It  remains  for  me  to  say  a  few  words  respecting  the  communica¬ 
tion  to  the  editor  of  the  United  States  Gazette,  to  which  also  you  have 
called  my  attention.  This  article,  which  I  saw  shortly  after  the  time 
of  its  publication,  contained  an  assertion  calculated,  undoubtedly,  to 
produce  a  strong  impression  upon,  at  least,  the  professional  mind. 
When  we  were  informed  that  the  Supreme  Court  of  this  State  had 
decided  a  case  which  seemed  to  be  “  entirely  in  point ,  and  to  be  de¬ 
cisive  of  the  question and  that  the  same  Court  had  denied  the 
right  of  a  Municipal  Corporation  to  tax  the  inhabitants  for  objects 
“not  immediately  involved  in  the  local  government it  seemed  as  if 
all  reasoning  and  argument  upon  the  subject  were  to  be  at  an  end, 
and  that  the  weight  of  authority  thus  thrown  into  the  scale,  was  to 
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put  an  early  and  sudden  period  to  the  controversy.  It  struck  me, 
however,  that  before  giving  up  the  contest  altogether,  it  might  be  well 
to  learn  the  particular  features  of  this  unreported  case ;  especially  as 
it  seemed  seriously  to  affect  many  former  transactions  of  the  Corpora¬ 
tion,  and  to  invalidate  some  existing  loans.  I  accordingly  made  appli¬ 
cation  to  the  highest  quarter  for  information  ;  and  received  a  copy  of 
the  printed  paper  book ;  which  contains  all  the  material  facts. 

The  question  was  upon  the  validity  of  an  Ordinance  of  the  Borough 
of  Newville,  in  the  County  of  Cumberland,  to  raise  a  certain  sum  of 
money  by  loan,  which  was  to  be  repaid  by  taxes.  The  object  of 
the  appropriation  was  not  stated  on  the  face  of  the  Ordinance,  but  it 
appeared  from  the  proceedings  of  the  Town  Council,  that  the  money 
was  to  be  applied  to  cutting  a  certain  road,  or  in  such  other  way  as 
should  be  “deemed  most  advisable,  to  procure  the  location  of  the  Cum¬ 
berland  Valley  Rail  Road,  at  or  near  the  town and  that  a  portion 
of  it  had  been  paid  to  the  Managers  of  the  Rail  Road  Company.  One 
of  the  inhabitants  of  the  Borough,  whose  property  had  been  levied 
upon  for  the  payment  of  the  tax,  brought  an  action  of  trespass  against 
the  Collector.  The  Court  of  Common  Pleas  decided  that  the  Council 
transcended  their  powers  in  passing  the  Ordinance,  and  imposing  the 
tax.  The  case  was  removed  to  the  Supreme  Court,  who  affirmed 
the  judgment.  No  opinion  was  pronounced  by  the  Supreme  Court, 
or  by  any  member  of  the  Court.  All  that  was  done  or  said,  was 
simply  to  affirm  the  judgment.  The  author  of  the  letter  to  the  Edi¬ 
tor  of  the  United  States  Gazette,  was  therefore  misinformed  in  re¬ 
spect  to  the  fact  that  the  Supreme  Court  expressed  any  opinion 
upon  “  the  abstract  right  of  a  Municipal  Corporation  to  tax  the 
inhabitants  for  objects  not  immediately  involved  in  the  local  govern¬ 
ment.” 

But,  you  will  doubtless  say,  the  charter  of  the  Borough  of  New¬ 
ville ,  must  have  closely  resembled  that  of  the  City  of  Philadelphia, 
to  authorize  the  emphatic  assertion,  that  the  affirmance  of  the  judg¬ 
ment  in  the  case  of  McDermon  v.  Kennedy,  was  “  entirely  in  point, 
and  decisive  of  the  question”  It  is,  fortunately  for  us,  and  for  the 
holders  of  former  loans  contracted  for  the  Ice  Boat,  the  Tobacco 
Warehouse,  &c.,  easy  to  resolve  this  question.  The  act  to  incorpo¬ 
rate  the  Town  of  Newville  was  passed  on  the  26th  of  February, 
1817,  and  may  be  found  in  the  Pamphlet  Laws  of  that  Session,  (page 
60.)  The  sixth  section  authorizes  the  Town  Council  to  make  such  Or¬ 
dinances,  &c.,  “as  may  be  necessary  to  promote  the  peace,  good  order, 
benefit,  and  advantages  of  the  said  Borough;  particularly  of  provid¬ 
ing  for  the  regulation  of  the  markets,  improving,  repairing,  and  keep¬ 
ing  in  order  the  streets,  lanes,  alleys,  and  highways ;  ascertaining  the 
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depth  of  vaults,  sinks,  pits  for  necessary  houses,  and  making  perma¬ 
nent  rules  relative  to  the  foundations  of  buildings,  party  walls  and 
fences :  they  shall  have  power  to  assess,  apportion  and  appropriate 
such  taxes,  as  shall  be  determined  by  a  majority  of  them,  necessary 
for  carrying  the  said  rules  and  ordinances,  from  time  to  time,  into 
complete  effect.”  In  this  passage  are  contained  all  the  powers  of  the 
Council  to  make  Ordinances,  or  By-Laws ;  and  although  the  words 
“  benefit  and  advantages  of  the  said  Borough,”  may  be  said  to  be 
large  and  comprehensive,  yet,  as  it  is  a  well  settled  rule  of  construc¬ 
tion  of  Statutes,  that  general  words  will  be  qualified  by  an  enume¬ 
ration  of  particulars,  it  is  abundantly  manifest  in  this  case  what  the 
meaning  of  the  Legislature  was  in  the  use  of  those  words — that  they 
meant  nothing  more  than  to  give  power  to  regulate  and  control  the 
purely  internal  economy  of  the  town. 

How  vastly  inferior  the  powers  conferred  by  the  act,  are  to  those 
given  to,  and  on  all  previous  occasions  exercised  by  the  Corporation 
of  Philadelphia,  I  need  not  point  out;  and  I  will  only  repeat,  in  con¬ 
clusion,  that  unless  all  Charters  and  Acts  of  Incorporation  are  to  be 
regarded  as  if  cast  in  the  same  mould,  and  all  bodies  politic  and  Cor¬ 
porate  are  to  be  treated  as  possessing  the  same  features,  limbs  and 
sinews,  the  decision  in  the  case  of  the  Borough  of  Newville  has  no 
sort  of  application  or  bearing  upon  the  question  of  the  right  and 
power  of  the  City  of  Philadelphia  to  subscribe  to  the  Stock  of  the 
Pennsylvania  Rail  Road. 

I  remain,  very  respectfully  and  truly, 

Your  obedient  servant, 

T.  I.  WHARTON. 

Robert  Toland,  Esq. 

Isaac  Elliott,  Esq. 


Philadelphia,  Sept  25,  1846. 


Dear  Sir,— Your  note  of  the  2d.  instant  was 
left  at  my  office  during  my  absence  from  home, 
and  was  not  seen  by  me  ’till  my  return.  Having 
reflected  upon  the  matter  it  refers  to,  I  pioceed 
now  to  answer  your  question,  considering  that 
question  in  substance  to  lie,  whether  the  opinion 
expressed  by  me  on  the  30th  of  June  last,  has 
been  changed  by  any  thing  which  has  since  occur 
red  or  become  known. 

My  answer  is,  that  my  opinion  has  undergone 
I  no  change  whatever.  I  am  fully  convinced  now, 
j  as  I  was  then,  of  the  power  of  the  Councils  of 
the  City  of  Philadelphia  in  the  case  submitted 
jgto  Mr.  Wharton,  Mr.  Pettit  and  myself  by  the 
Committee  of  Councils. 

It  is  not  expected,  of  course  that  I  should  enter 
here  into  an  argument,  more  or  less  extended,  in 
support  of  the  opinion  heretofore  given  and  now 
repeated.  1  he  enquiry  is  whether  my  mind  has 
undergone  a  change,  and  .raving  said  that  it  has 
not,  !  have  only  to  remark  in  addition,  that  my 
confidence  is  very  great  in  the  legal  sufficiency 
of  th^  grounds  to  maintain  that  opinion,  if  it 
should  ever  be  brought  in  question  before  a  com 
petent  tribunal. 


Yrs  very  truly, 
JOHN 


JOHN  SERGEANT. 


Rorert  Tolaind,  Esq. 
Isaac  Elliott,  Esq 


Philadelphia,  Scptem ber  15,  1846. 

Robert  Toland ,  and 

Isaac  Elliott',  Esquires . 

Gentlemen,— I  acknowledge  the  receipt  on  the 
S  h  of  your  note  ol  the  2nd  instant,  referring  to  a 
printed  pamphlet  containing  an  opinion  of  Mr. 
Ibriney ,  ori  the  subject  of  the  right  of  the  City  to 
subscribe  to  the  Pennsylvania  Rail  Road.  You 
state  that  the  opinion  was  published  about  the 
middle  of  August,  and  that  it  does  not  appear  lor 
w  hom  it  was  prepared  noi  at  whose  instance  it 
was  printed.  You  a  Iso  refer  to  a  copy  of  the  (Jrii- 
ied  Slates  Gazette  of  the  20th  of  August,  contain¬ 
ing  a  communication  Irom  Mr.  Bmney,  respect¬ 
ing  a  late  decision  in  the  country  on  the  subject 
of  Municipal  Corporations.  You  request  me  to 
examine  them  and  inform  you  whether  they  have 
caused  any  change  in  the  views  expiessed  in  the 
opinions  which  I  gave  on  the  30th  of  June  last. 

>  You  do  not  intimate  that,  if  I  answer  your  eu 
quiry  in  the  negative,  you  expect  me  to  furnish 
a  reply  to  Mr.  Binney’s  argument  or  a  criticism 
upon  if.  indispensable  professional  avocations 
preclude  an  effort,  just  now,  at  an  extended  in¬ 
vestigation,  even  if  I  were  disposed  to  undertake 
it,  nor  do  1  feel  incl.ned  to  engage,  in  this  form, 
in  a  discussion  whicb,  under  a  misapprehension 
of  its  true  character,  might  be  deemed  controver- 
After  having,  however,  examined  the  pa¬ 
pers  submitted  by  you,  I  have  no  hesitation  ii 
saying  that  they  have  not  caused  any  change  in 
the  views  which  i  entertained  on  the  3(hh  of 
June.  While  I  will  not  connect  a  professional 
opinion  upon  a  question  of  the  legal  authority  of 
the  City  to  adopt  a  certain  resolution,  with  my 
personal  judgment  as  to  the  propriety  of  an  exer 
cise  of  the  power  when  admitted  to  exist.  I  may 
add  that  if  the  elaborate  productions  of  Mr. 
Bmney  has  failed  to  alter  my  conclusion,  it  is  not 
likely  that  I  shall  reject  it  until  the  judicial  de 
pertment  shall  pronounce  it  wrong,  in  the  mean 
time,  it  seems  to  he  not  inconsistent  with  a  be  - 
coming  diffidence  to  state  that  I  think  the  opinion 
whicbjl  expressed,  in  common  with  Mr.  Sergeant 
ami  Mr.  Wharton,  can  be  successfully  maintain¬ 


ed 


With  the  highest  respect, 

I  am  gentlemen,  ( 

Your  most  obedient  ,-erv’t 
T.  M.  PETTIT. 


